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IN THE COURT OF ADDITIONAL DISTRICT JUDGE, FTC, SONITPUR  
AT TEZPUR 

 

T.S. (Matromonial) No. 71 Of 2017 

Present: Shri S. K. Ghosh, 
   Addl. District Judge(FTC), 
   Sonitpur,Tezpur. 
 

Sri Rubul Boro.  
…………… Plaintiff/Petitioner. 

    -Versus- 
 

Smti. Hiramoni Devi, 
 

…………… Opp. Party/Respondent. 
 

Mr. A. K. Mahanta & ors .………..Learned Advocate for the plaintiff/petitioner. 

Mr. F. Haque & ors          ………..Learned Advocate for the Opp. Party/respondent. 

Date of recording evidence : 12.11.2018, 11.07.2019 & 26.07.2019. 

Date of hearing argument : 07.04.2022 & 23-05-2022. 

Date of delivery of Judgment: 31.05.2022 

 

J U D G M E N T         AND         O R D E R. 

 

1. This is an application u/s.13(1) (ia) of the Hindu Marriage Act, 1955 for 

dissolution of marriage by a decree of divorce. The plaintiff/petitioner‟s case, 

in brief, is that petitioner and the respondent got married on 15.11.2011 

under Special Marriage Act before the Marriage Officer at Sonitpur, Tezpur and 

thereafter, they solemnized their social marriage according to Hindu rites and 

customs at Mahabhairab Mandir at Tezpur and they started their conjugal life 
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at the residence of the petitioner at Batabari, Tezpur. The petitioner is 

employed as a „Sipahi‟(Jawan) in the AMC in the Indian Army and is now 

posted at Tezpur in the State of Assam. After the marriage the respondent 

and the petitioner lived together for about a month at the home of the 

petitioner and on the eve of expiry of his leave the petitioner left for Lucknow 

to re-join his service leaving the respondent at his home with his family 

members. But few days after his arrival at Lucknow the petitioner came to 

know that respondent left her matrimonial home and lived at her parental 

home at Basantipur, Tezpur. The respondent over phone told that the 

petitioner that she felt bad in absence of petitioner at home, so, she has come 

to live with her parental family at Basantipur. The respondent informed the 

petitioner that she will return to her matrimonial home only when the 

petitioner is there at home on leave. The petitioner was made to understand 

that in his absence the respondent was not happy to live at her matrimonial 

home. During the month of May, 2012 the petitioner was granted leave and 

came to Tezpur and returned to Lucknow taking the respondent from her 

parental home. During their conjugal life at Lucknow the respondent 

eventually became pregnant. Thereupon the respondent told the petitioner 

that during the pregnancy she would not be able to carry out household works 

as she used to do and if she stay at Lucknow with the petitioner in his quarter, 

there will be no other person with her at home and as such they may face 

problem for the petitioner therefore, she would like to live with her parents at 

Tezpur. The petitioner was not inclined to allow the respondent to be away 

from his sight. So, the petitioner proposed to the respondent to bring her 

mother to Lucknow for her company and support and if needed the petitioner 

offered to take a rented house at Lucknow to accommodate her mother to live 

in. But, the respondent declined to ask her mother to come to Lucknow to live 

with her even in a rented house. For the satisfaction of and to make the 

respondent happy, the petitioner agreed to bring his pregnant wife to Tezpur. 

The respondent however insisted that she be left with her parents. The 



Page 3 of 18 
 

petitioner reluctantly agreed and in the month of September, 2012 against his 

will the petitioner brought the respondent to the parental home of the 

respondent and returned to Lucknow leaving behind the respondent in her 

parental home. Two months after her arrival at parental home on one fine day 

in the month of November, 2012 the petitioner was informed over telephone 

by the respondent that her pregnancy had terminated in a miscarriage. Since 

the day after the petitioner was informed about the termination of the 

pregnancy, the respondent stopped calling the petitioner and stopped 

receiving phone calls of the petitioner which caused much mental disturbance 

to the petitioner. The petitioner smelled that there was foul play in the 

termination of the pregnancy as because while the respondent was found 

pregnant at Lucknow, the respondent become perturbed and openly said that 

at such young age she was not happy to become a mother. The petitioner 

applied for leave and was granted leave by the Army Authority and in the first 

week of January, 2013 he left Lucknow and after arriving at Tezpur the 

petitioner went straight way to the parental residence of the respondent. 

Since the petitioner was extremely unhappy and upset for the miscarriage of 

his child, therefore he asked the respondent to accompany him to the 

matrimonial home i.e. the parental home of the petitioner at Batabari. But the 

petitioner was surprised to see that the respondent was not happy seeing the 

petitioner at her parental home. The respondent refused to accompany the 

petitioner to the matrimonial home. On her refusal the petitioner asked the 

respondent as to how the miscarriage occurred. But the respondent refused to 

talk about the termination of her pregnancy. The petitioner told the 

respondent that the unfortunate miscarriage happened only for her fault as 

she against the will of the petitioner left Lucknow and instead of living at 

matrimonial home at Tezpur, the respondent decided to stay in the parental 

home Tezpur. The petitioner was serving in the Army Medical Corp in the 

Indian Army at Lucknow and as such the respondent being the wife of the 

petitioner could have availed all the medical facilities of the Indian Army 
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during the pregnancy and birth of the child and thereafter. The petitioner had 

strong belief that the respondent deliberately terminated her pregnancy. The 

petitioner repeatedly asked the respondent to come and live with him at his 

home as the petitioner was on long leave and he asked the respondent to stay 

in the parental home for 2/3 days more and then come to his home and with 

a broken heart the petitioner left the parental home of the respondent. 

Thereafter, the petitioner went to respondent‟s parental home to bring back 

the respondent but on every occasion the respondent refused to come to her 

matrimonial home. In the meantime the leave of the petitioner was to expire 

in the early part of February,2013. So, the petitioner on 30-01-2013 met the 

respondent in her parental home and requested her to accompany him to 

Lucknow straight from her parental home but surprisingly the respondent told 

that she has withdrawn from the society of the petitioner and shall not go with 

the petitioner. Therefore, before his departure to Lucknow the petitioner 

instituted the Title Suit(restitution) No.21/2013 on 14-02-2013 against the 

respondent for Restitution of conjugal right u/s 9 of the Hindu Marriage Act, 

1955. The respondent in her written statement filed in the above TS(R) 

21/2013 however prayed for rejecting the petition of the petitioner alleging 

that the petitioner already destroyed the life of the respondent. Inspite of this 

the petitioner continued with proceeding of the said TS(R) 21/2013. During 

the pendency of the Title Suit(R) 21/2013 the respondent instituted M.R Case 

No.157/2013 u/s 125 of Cr.P.C on 27-11-2013. The petitioner half heartedly 

contested the proceeding as the respondent did not file any petition u/s 24 of 

Hindu Marriage act, 1955 for Maintenance Pendente Lite and Expenses of 

proceeding in Title Suit(R) No.21/2013. In any case the petitioner was 

providing money to the respondent during the pendency of the Restitution 

proceeding. The petitioner made it abundantly clear that he wasn‟t to resume 

his conjugal right but in return the respondent has made it unequivocally clear 

that she has withdrawn from the society of the petitioner and has abandoned 

and deserted the petitioner for all time to come, having no reasonable excuse 
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for deserting the petitioner. The respondent without any reasonable cause and 

without the consent of the petitioner against the wish of the petitioner 

deserted the petitioner since 30-01-2013. This act of desertion is the ground 

u/s 13(i)(ib) of the Hindu Marriage Act, 1955 for dissolution of the marriage by 

decree of divorce. The cruel acts of the respondents towards the petitioner 

have made the life of the petitioner miserable and destroyed the peace in the 

mind of the petitioner and therefore the petitioner cannot reasonably be 

expected to put up with the strange marital relationship with respondent. The 

relation between the petitioner and the respondent has become a fiction and 

is broken beyond repair. Therefore, the petitioner is entitled to a decree of 

divorce for dissolving the marriage between the petitioner and the respondent 

u/s 13(1)(ia)(ib) of Hindu Marriage Act, 1955.  It is therefore, prayed to pass a 

decree for dissolution of the marriage between the petitioner and the 

respondent on the ground of desertion. 

 

2. The Opp. Party/respondent entered appearance on receipt of summons 

and contested the case by filing her written statement. She has contended 

that the suit is not maintainable in it‟s present form under law and equity and 

the divorce petition filed under section 13(1) (ia) and (ib) of Hindu Marriage 

Act,1955 is not maintainable as the marriage between the parties was 

admittedly solemnized under the provisions of THE SPECIAL MARRIAGE ACT 

1954 and hence, the present petition is not maintainable. The respondent was 

compelled to withdraw from the company of the petitioner because of the lack 

of love, affection and inhumanly physical and mental harassment meted out to 

her by the relatives of the petitioner, specially by the parents and younger 

brother of the petitioner after the petitioner had left for Luckhnow to re-join 

his duty. They all used to hurl abusive language to her and even committed 

physical assault on her. The respondent had become pregnant at Luckhnow 

and she wanted to live with the petitioner but she required the company of an 

adult female for her guidance etc. under such condition as the petitioner used 
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to stay away from their quarter for most of the time living the respondent 

alone in the family quarter for which she used to feel insecure and lonely. The 

proposal of the petitioner to bring the mother of the respondent was not 

realistic and could not be applied because of serious illness of the mother of 

the respondent at that time. However in the last week of July 2012 the father 

and the younger brother of the petitioner came to Luckhnow and started living 

with the respondent and the petitioner in their family quarter. They started 

demanding money from the petitioner and from the parents of the respondent 

to pay bribe money for securing a job for the younger brother of the 

petitioner. On refusal of the respondent to bring money from her parents she 

was subjected to physical and mental torture by the petitioner and his father 

and younger brother. She had to be admitted at Army Command Hospital at 

Luckhnow for threatened abortion. Under the above circumstances the 

respondent insisted she should be allowed to live at her parental house for her 

better care and support during her pregnancy. Accordingly on 3rd September 

2012 the petitioner and the respondent came to Tezpur. The petitioner 

accompanied the respondent to her parental home and went to stay at his 

own residence at vill-Batabari under P.S. Tezpur, which is at a distance about 

12/13 km from the parental house of the respondent. But on 5th September 

2012 at about 10-30 PM the petitioner came to the parental house of the 

respondent in a drunken condition. At that time the respondent was lying on 

her bed and was feeling uneasy because of some complicacy during her early 

stage of pregnancy. When the petitioner came in such a drunken condition the 

parents of the respondent asked him to take a seat and also enquired whether 

he had dinner or not. But contrary to their good and polite behaviour and 

conduct, the petitioner started behaving in a most rude and uncivilized way 

and misbehaved with the aged parents of the respondent. He physically 

assaulted them by pushing them by holding to the back of their neck turn by 

turn. He also used most foul and abusive language to them. At this moment 

the respondent came out hearing the hue and cry and the noisy situation 
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created by the petitioner. The petitioner also started to assault the 

respondent, for no reason whatsoever he slapped on her face and also caught 

hold by her neck and pushed her to the wall. In this way the petitioner 

created a traumatic situation in the parental house of the respondent for 

which the police of the Kacharigaon out post under Tezpur P.S. was called by 

the respondent as well as by some neighbouring people of the respondent. 

Although police personnel came to the scene but the respondent restrained 

herself from taking up any criminal proceeding against her own husband. The 

parents of the respondent were also not inclined to institute any police case 

against their own son-in-law. The contents of para No. 10 are all false and 

hence denied by the respondent because the respondent did not know what 

was being done with the money received by the petitioner as his salary. She 

did not ever made any attempt to stop the petitioner from making any 

payment to anybody. Moreover the respondent always responded well and 

received the telephone calls whenever made by the petitioner. It is also false 

that the respondent had talked to the petitioner in some strange manner and 

had demanded to stop sending money to his parents. No such incident has 

ever happened. The respondent never abused the petitioner with any harsh 

words nor she made any disrespectful remarks against his parents. However, 

the first part of para No. 11 is admitted to the extent that the respondent had 

informed the petitioner about the termination of her pregnancy and it was also 

informed that the termination had to be done for medical reasons as because 

no proper care was taken during the early part of her pregnancy as well as 

due to the physical and mental torture and trauma she was subjected to 

during her early pregnancy. It is also false that the respondent stopped calling 

the petitioner and receiving the petitioner's phone calls. The petitioner came 

on leave in January 2013 and visited the respondent at her parental home. 

But whenever he visited the parental home of the respondent he used to 

accused the respondent for the unfortunate miscarriage and sought to blame 

her for the same which resulted in hot talks and arguments from both sides. 
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Under the above circumstances and on expiry of his leave the petitioner had 

left to join his duty. Throughout his leave period he did not try to console or 

pacify the feeling of the respondent for the physical and emotional stress she 

had undergone due to the termination of her pregnancy or abortion. The only 

point on which the petitioner insisted is that the respondent should go and live 

with his parents at vill-Batabari under Tezpur police station. Every time the 

respondent refused to go there because of the bitter experience of her past to 

which she was subjected there by the parents and younger brother of the 

petitioner. But she was ready to go to Luckhnow with the petitioner with two 

conditions that the petitioner will not drink and secondly, his parents and 

relatives would not go and commit physical and mental torture on her at 

Luckhnow. The contents of para No. 13 of the petition is admitted but it is 

submitted that on the face of strong defence plea of the respondent and her 

denials of allegation as raised in the petition filed u/s 9 of the Hindu Marriage 

Act 1955 the petitioner was forced to withdraw and abandon the said Title 

Suit No.-21/13 vide order dated- 25/5/2017 passed by the Court of the 

Additional District Judge, Sonitpur, at Tezpur on the petition No. 183/17 filed 

by the petitioner. The contents of para No. 14 is also admitted except for the 

fact that the petitioner was providing money to the respondent during the 

pendency of the proceedings for the restitution of the conjugal rights vide 

T.S.(R) No. 21/2013. However it may be mentioned that the petition filed by 

the respondent u/s 127 of the Cr.P.C. for enhancement of the monthly 

maintenance has since been partly allowed by the learned Court of Addl. Chief 

Judicial Magistrate, at Tezpur and the monthly maintenance amount has been 

enhanced from Rs.3000/- to Rs. 6000/- per month. The petitioner never 

seriously tried to re-conciliate with the respondent to live together and to lead 

a happy married life. Rather he always insists that the respondent should live 

with the parents and relatives of the petitioner and should do their "Sewa" and 

to do all the household works of a rural agricultural family like attending to 

domestic animals, remove and clean cow dungs, take part in other various 
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household works being oblivious to the mental and physical harassment 

committed to her by his parents and other relatives. The contents of the para 

No. 16 is false because the respondent never intentionally deserted the 

petitioner on the other hand the respondent is also being subjected to the 

same amount of physical and mental harassment and deprivation of various 

nature by the unreasonable adamant and ostrich like posture and attitude of 

the petitioner. The contents of Para No. 17 are all false allegation, the 

respondent always tried to live a happy and peaceful life. But she tried her 

best to cope up and she was also happy to become a mother. Contrary to the 

contents of para No. 18 of the plaint/petition and else-where of the petition 

the fault, defect and cause for the unhappy married life lies with the petitioner 

himself. Inspite of all his false failures and misdeeds as mentioned above and 

inspite of the fact that the petitioner has already ruined the life of the 

respondent, now he intends to get rid of the marital obligations only with the 

malafide intention of marring another woman. Hence, the petitioner is not 

entitled to a decree as prayed in the petition. Recently the petitioner has 

managed to arrange the company of a woman namely Usha Rani who hails 

from lower Assam area. The petitioner is in a living-in relationship with that 

woman for the last several months and the respondent has herself seen 

him/petitioner in the company of the said woman in Court premises as well as 

in other places on a number of occasions. It is therefore prayed to dismiss the 

petition for a decree of divorce u/s 13 (1) (i-a) of Hindu Marriage Act 1955. 

 

3. Upon perusal of the pleadings of the respective parties, the following 

issues were formulated by my learned predecessor for adjudicating the matter 

in controversy between the parties. 

1. Whether the respondent treated the petitioner with cruelty 

and the petitioner is entitled for a decree of divorce on the 

ground of cruelty u/s 13(1)(ia)(ib) of the Hindu Marriage Act? 
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2. Whether the respondent deserted the petitioner from 30-01-

2013 and the petitioner is entitled for a decree of divorce on 

the ground of cruelty u/s 13(1)(ia)(ib) of the Hindu Marriage 

Act? 

3. Whether the respondent by contesting Title Suit(R) 

No.21/2013 filed by the petitioner made it clear that she has 

withdrawn from the society of the petitioner and does not 

want to resume her conjugal life with the petitioner? 

4. Whether the respondent deserted the petitioner without any 

reasonable excuses? 

5. Whether the petitioner is entitled to a decree of divorce 

against the respondent, as prayed for? 

6. To what relief(s), the parties are entitled to? 

4.    In support of the suit/case the petitioner examined two witnesses 

including himself whereas Opp. Party/respondent although submitted her 

evidence on affidavit but she did not turn up for cross-examination and as 

such her evidence has been closed. Consequently there is no evidence on the 

part of the Opp. Party/respondent in support of her contention made in the 

written statements. 

DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

5.   Heard argument advanced by the learned counsel for both sides at 

length and also have carefully gone through the entire evidence on record and 

the documents available on record. 

I S S U E   No.1. 

6.    Physical relation between the married couple is a marital obligation of 

the spouses for each other and herein this case it is asserted by the petitioner 

that the respondent has been living in her parental house since the year 2013 
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and she is not agreeable to live with him as husband and wife inspite of his all 

endeavor including filing a case for restitution of conjugal right and thereby 

the petitioner is deprived of marital life from the end of respondent 

continuously till date.  

7.  Now, it is to be decided that whether refusal to live together as 

husband and wife for such a prolong period is a cruelty.  

8.  Although cruelty is a ground of divorce according to Sec.13(i-a) of 

Hindu Marriage Act,1955 but cruelty is not defined. The Hon‟ble Apex Court of 

the Country in a catena of decisions held that cruelty are of two kinds, viz: 

Physical and Mental. Herein, this case there is no allegations on the part of the 

petitioner about any physical cruelty over him but the allegations brought 

against the respondent is denial of living together as husband and wife. 

9.  In the instant case there is nothing available on record that denial of 

living together by the respondent has been occasioned on account of any kind 

of suffering from diseases or incapabilities. That apart the respondent has 

been living in the house of her parents since 30.01.2013 and she has not 

taken decision for resuming conjugal life with the petitioner although 

restitution suit has been filed by the petitioner earlier and thereby she has 

deprived the petitioner from his legitimate expectation out of marital life with 

his legally married wife.  

In the decision of Samar Ghosh-Vs- Jaya Ghosh reported in 

(2007) 4 SCC 511 the Hon‟ble Supreme Court referring the decision of Chetan 

Das-Vs- Kamla Devi held that “The institution of marriage occupies an 

important place and role to play in the society, in general. Therefore, it would 

not be appropriate to apply any submission of „irretrievably broken marriage‟ 

as a straitjacket formula for grant of relief of divorce. This aspect has to be 

considered in the background of the other facts and circumstances of the 

case.” 
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In the case of Praveen Mehta-Vs- Inderjit Mehta reported in 

2002 Legal Eagle (SC) 612 the Hon‟ble Supreme Court held that “In the case 

of mental cruelty it will not be a correct approach to take an instance of 

misbehavior in isolation and then pose the question whether such behavior is 

sufficient by itself to cause mental cruelty. The approach should be to take the 

cumulative effect of the facts and circumstances emerging from the evidence 

on record and then draw a fair inference whether the petitioner in the divorce 

petition has been subjected to mental cruelty due to conduct of the other.” 

The Hon‟ble Apex Court in the case of A. Jayachandra-Vs- Aneel 

Kaur reported in 2004 Legal Eagle (SC) 1093 held that “A too technical and 

hypersensitive approach would be counter-productive to the institution of 

marriage. The Courts do not have to deal with ideal husbands and ideal wives. 

It has to deal with particular man and woman before it.” 

10.  Now coming back to the factual background of the instant case, it 

appears that since 30.01.2013 the respondent is living in her parental house 

and inspite of filing restitution suit by the petitioner, she did not agree with 

the prayer of the petitioner rather she filed a case claiming maintenance from 

the petitioner. Further contesting the instant case she has alleged physical 

torture upon her by her husband and his parents and brothers but she did not 

come forward before this Court for cross examination although she has 

submitted her evidence on affidavit, which clearly shows that the respondent 

by denying to live with the petitioner as husband and wife not only put the 

petitioner in mental cruelty but also continuing the same till date by neither 

taking decision to resume conjugal life nor to concede the prayer of divorce 

made by the petitioner before this Court. On the contrary she has admitted in 

her written statement that she has withdrawn from the society of the 

petitioner under compulsion which is not substantiated by evidence. 
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11.  In view of the discussion made above, it is established that the 

respondent put the petitioner in mental cruelty. Hence, this issue is decided in 

affirmative. 

I S S U E   No.2 and 4. 

12.  Both these issues are co-related to each other so also crux of this case, 

are taken together for the convenience of discussion and appreciation of 

evidence. 

13. Upon perusal of the petition filed by the petitioner it transpires that the 

marriage between the parties has been solemnized under Special Marriage Act 

and the respondent in her written statements very categorically mentioned 

that the marriage between the parties had been registered under Special 

Marriage Act and as such the petition for divorce so filed by the petitioner is 

not maintainable in it‟s present form. 

14. In N. Mani Vs. Sangeetha Theatre and Others reported in (2004) 12 

SCC 278, the Apex Court observed : 

"9. It is well settled that if an authority has a power under the law, 

merely because while exercising that power the source of power is not 

specifically referred to or a reference is made to a wrong provision of law, that 

by itself does not vitiate the exercise of power as long as the power does exist 

and can be traced to a source available. " 

15.  In the instant case also the petitioner prayed for dissolution of his 

marriage with the respondent on the ground of cruelty and desertion quoting 

the provision of Sec.13 of the Hindu Marriage Act, the same are also grounds 

of divorce u/s.27 of the Special Marriage Act. So, under both the Acts 

desertion and cruelty are made a ground of divorce and this Court has the 

jurisdiction to entertain the petition of divorce under both the Acts. Hence, 
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mere quoting the wrong provisions in the divorce petition itself cannot be 

ground for rejecting the petition of the petitioner. 

16. In support of the case the petitioner examined himself as PW-1 and 

Kishan Mech as PW-2 and both of them in their evidence-in-chief has 

reiterated the facts asserted in the divorce petition. During cross examination 

PW-1 stated that after marriage he and his wife lived in his paternal house at 

Batabari for one month and after his leave he went to Luckhnow leaving his 

wife at his house but his wife went to her parental house in his absence 

because she did not like to live at his parental house without his presence and 

same has been informed to him over phone. He and his wife lived for three 

months in Luckhnow and at that time his wife conceived. His wife found 

difficult to do the household works in Luckhnow while she was carrying 

pregnancy and as such he brought his wife and kept her in her parental 

house. He believes that miscarriage happened to his wife. He did not suspect 

that his wife terminated her pregnancy. On being conceived, he and his wife 

were happy to be parents of the new born. On getting the information of 

miscarriage of his wife, he came to Tezpur in the month of January,2013 and 

went to the parental house of his wife and their relation was cordial at that 

time. But his wife did not agree to come with him into his parental house. For 

the first time in the month of February,2013 he filed a case for restitution of 

conjugal right but no decree has been passed in the said suit. After filing the 

restitution suit, his wife filed case against him claiming maintenance. He met 

his wife in the Court and prior to that also he went to bring back his wife. PW-

2 during cross examination stated that he is childhood friend of the petitioner 

and he was present in the marriage between the parties as Sakhiof the 

petitioner. After marriage both the parties lived for one month in the house of 

the petitioner. After leave, petitioner went to his place of posting at Lukhnow 

and the Opp. Party stayed in her matrimonial home. While he paid courtesy 

visit in the house of the petitioner, he did not find the Opp. Party there and 
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came to know that she went to her parental house and after some days she 

went to Lukhnow where her husband lives. He does not know as to why the 

Opp. Party went to her parental house. The petitioner took the Opp. Party 

from her parental house to his place of posting at Luckhnow. Over telephone 

he came to know that both the parties lived happily at Luckhnow. He also 

came to know that the Opp. Party came to her parental house from Luckhnow 

but he does not know in what condition she returned from Luckhnow.  

17. From the above ratio of evidence of the PWs it appears that Opp. Party 

returned from Lukhnow and started to live at her parental house and there 

was miscarriage of her and since then she has been living in the house of her 

parents. PW-1 has stated that he went to bring back the Opp. Party but the 

Opp.Party denied to come with him to his parental house. Thereafter he has 

filed a restitution suit for bringing back the Opp. Party and thereafter the 

Opp.Party filed a case claiming maintenance  and the said evidence is not 

rebutted rather it is remained unchallenged.  

18. On the other hand the Opp.Party in her written statements although 

stated that the petitioner and his family members tortured her but she did not 

come up to face cross examination after filling her evidence on affidavit. 

Consequently, her pleas taken in the written statements remained not proved. 

19. In view of the above it transpires that the evidence of the petitioner 

side remained unblemished and fact also remained admitted that the 

Opp.Party is living at her parental house and not agreeable to live with the 

petitioner whereas she could not substantiate any reasonable ground for her 

separate living by adducing evidence. Cohabitation is an essential ingredients 

of a healthy marriage life and if that aspects of a marriage is frustrated 

without any reasonable cause, the counterpart certainly have the right to 

approach the Court of law for dissolution of marital tie. 
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20. From the above discussion it is followed that the petitioner is successful 

to establish that the Opp. Party deserted him without any reasonable ground. 

Hence, both the issues are decided in affirmative.  

I S S U E   No.3. 

21.  The petitioner as P.W-1 and has stated that after return from his place 

of posting at Lukhnow, he went to the parental house of the Opp.Party for 

brining her back but she refused to come with him and as such he has filed a 

suit for restitution of conjugal right against the Opp. Party and the said fact is 

not denied by the Opp. Party. Although it is admitted by the petitioner during 

cross examination that there was no decree passed in the said restitution suit 

but he has stated that after filing the restitution suit, the Opp. Party filed a 

case against him claiming maintenance and the said fact is also not disputed, 

which inherently carries the presumption that the Opp. Party is not interested 

to lead conjugal life with the petitioner in the one hand and on the other hand 

the Opp. Party in the restitution suit also by filing written statements 

contested the suit denying the assertions of the petitioner and as no decree 

was passed on admission. So, it become clear that the Opp.Party withdrawn 

from the society of the petitioner which is also admitted by respondent in her 

written statement and accordingly this issue is decided in affirmative.  

I S S U E   No. 5. 

22.  It is not disputed fact herein this case that the respondent is the legally 

married wife of the petitioner and it is also not disputed that the petitioner is 

serving in Indian Army whereas the respondent is having neither any 

employment nor she has any disclosed source of income. As such the 

respondent is entitled to permanent alimony from the petitioner and the 

respondent in her written statements claimed a sum of Rs.25 Lakhs as 

permanent alimony from the petitioner.  
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23.  The question falls for consideration is now what would be the justified 

quantum of permanent alimony. It is undisputed fact that the 

petitioner/husband is serving as Indian Army and drawn salary of Rs.77,821/- 

in the month of November,2021 as it reveals from pay slip of the petitioner 

available on record. Over and above, there is no dispute that the 

respondent/wife has no source of income and she has no even place of her 

own for residing.  

24.  In catena of decisions Hon‟ble Supreme Court held that the quantum of 

permanent alimony is decided basing on the fact of the case and there is no 

straight jacket formula for determining the quantum of permanent alimony. In 

the given case, the total pay and allowance of the Opp.Party is clear to this 

Court; and accordingly, taking into consideration the respective age of the 

parties i. e. the petitioner and the Opp. Party and their social status, this Court 

is of considered view that lump sum amount of permanent alimony would be 

Rs. 8 lacs which shall be paid by the petitioner/husband at two instalments. 

The first instalment of Rs. 4,00,000/- shall be paid within three months from 

the date of passing this order; and 2nd instalment of Rs.4,00,000/- shall be 

paid within six months from the date of passing this order. The said amount of 

permanent alimony shall be deposited in the account of the respondent/wife 

opened in a Scheduled Bank; Account Number of the petitioner/wife should be 

intimated to the D.D.O of the petitioner/husband so as to enable him to 

deposit the said amount of permanent alimony in her account. The concerned 

authorities of the Indian Army be informed for making necessary steps for 

depositing the said amount of Rs. 8 lacs in the account of the respondent/wife 

opened in the Scheduled Bank by necessary deduction from the amount of 

money entitled and payable to the petitioner/husband by the Indian Army. 

Accordingly this issue is decided. 
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25.  In the conclusion the suit is decreed on contest. It is hereby declared 

that the plaintiff is entitled for dissolution of marriage between him and the 

Opp. Party/respondent by a decree of divorce. 

26.  It is ordered that the marriage of the petitioner with the respondent is 

dissolved. Issue precept accordingly. 

27.  Parties shall bear their respective costs.   

28.  Judgment is delivered in the open Court preparing on separate sheets 

and tagged with the case record. 

29.  Prepare decree accordingly within the prescribed period of law. 

30.  Given under my hand and seal of this Court on this 31stday of May,2022 

at Sonitpur, Tezpur. 

     

       S. K. Ghosh, AJS 
      Additional District Judge(FTC) 
       Sonitpur, Tezpur.  


